Handbook Provisions Compelling Arbitration of Disputes Unlawfully Interferes with Employees’ Organizing Rights”

Over the last few years, many employers have adopted alternative dispute resolution programs, including mandatory arbitration agreements requiring employees to arbitrate any claims against the employer.  However, the National Labor Relations Board has found one employer's agreement to be unlawful.  In U-Haul Co. v. California, 347 NLRB No. 34 (2006), the Labor Board ruled that employees cannot waive their right to file a charge with it.  The Board reasoned that an employer's mandatory arbitration policy, which never references the National Labor Relations Act and does not on its face seek to limit an employee's right to file a charge with the NLRB, nonetheless unlawfully interferes with this right (and thus violates Sections 8(a)(1) and (4) of the Act) because the policy did not specifically and explicitly inform employees they still had the right to file charges.  

In the case, he Board analyzed the following handbook policy requiring non-union employees to arbitrate all:

claims for wrongful termination of employment, breach of contract, fraud, employment discrimination, harassment or retaliation under the Americans With Disabilities Act, the Age Discrimination in Employment Act, Title VII of the Civil Rights Act of 1964 and its amendments, the California Fair Employment and Housing Act or any other state or local anti-discrimination laws, tort claims, wage or overtime claims or other claims under the Labor Code, or any other legal or equitable claims and causes of action recognized by local, state, or federal law or regulations.

The Board first determined that employees have an unfettered right to file unfair labor practice charges with the Board, rendering the policy unenforceable as to NLRA claims.  The Board then considered the language of Section 8(a)(1) of the Act – which prohibits any employer conduct interfering with rights protected under the Act – and Section 8(a)(4) of the Act – which prohibits any conduct which impedes employee access to the Board.   Although the employer's policy made no reference to the NLRA, the Board ruled that the mere inclusion of the phrase "any other legal or equitable claims and causes of action recognized by local, state or federal law or regulations" reasonably would be construed by employees as prohibiting them from filing unfair labor practice charges with the Board.  

Accordingly, because the policy interfered with protected employee rights, specifically to file an unfair labor practice charge, the Board held that the employer violated Sections 8(a)(1) and (4) of the Act.  Based on its findings, the Board ordered the employer to: (1) rescind its arbitration policy at all facilities where it was in effect; (2) post remedial notices at the facilities where the policy was in effect; (3) remove from its files all unlawful waivers by employees; and (4) notify in writing its present and former employees who executed such waivers that the waivers would not be used in any manner.

This decision raises numerous issues for consideration.  First, it underscores the relevance of the NLRA to all employers, not just employers with unionized workforces.  Second, it points out the need for carefully drafted language in all arbitration policies and agreements:  in this case, the Board rejected the employer's argument that the policy was not intended to cover NLRA claims because the policy contained no such express restricting language.   Third, while mandatory arbitration of workplace disputes is widely used, employers' rights are not without limits.  Just as an employer cannot prohibit employees from filing discrimination charges with the Equal Employment Opportunity Commission, an employer cannot prevent employees from filing charges with the Board. To avoid the severe penalties imposed on the employer in the U-Haul Co. case, all employers should review their mandatory arbitration policies and agreements, as well as any other waivers or releases of employee rights, for compliance in this developing area of law.
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